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Charitable IRA rollover
offers significant benefits
At the end of last year, Congress reinstated —
and made permanent — qualified charitable
distributions (QCDs) from IRAs, also known
as charitable IRA rollovers. If you’re age 70½
or older and plan to make charitable donations this year, a charitable rollover can provide significant tax benefits. It allows you
to transfer up to $100,000 per year directly
from your IRA to a qualified charity without
including that amount in your adjusted gross
income (AGI).

Rollover benefits
Before Congress authorized QCDs, people who
wanted to use their IRAs to fund charitable donations typically would take a taxable distribution,
write a check to their favorite charity and deduct
the donation on their tax returns.
The problem with this approach is that the charitable income tax deduction may not fully offset the
tax on the distribution. For one thing, the deduction isn’t available at all if you don’t itemize, and
some states don’t allow charitable deductions for

state income tax purposes. Even if you itemize,
charitable deductions are limited to 50% of your
AGI for the year (or less, depending on the type
of donation). Unused deductions may be carried
over for up to five years and used to offset income
in those years (subject to the same limits).
Another potential disadvantage is that taxable IRA
distributions increase your AGI, which can:
■	Increase taxes on your Social Security benefits,
■	Trigger the 3.8% Medicare tax on net investment income, which kicks in after your modified
AGI hits $200,000 ($250,000 for joint filers),
■	Decrease your itemized deductions, which begin
to phase out after your AGI reaches $259,400
($311,300 for joint filers), and
■	Raise your Medicare premiums.
Because it bypasses AGI, a QCD avoids all of these
limitations. Plus, it applies toward your required
minimum distributions (RMDs) for the year — a
big advantage if you don’t need IRA funds for
living expenses. (See “Rollover satisfies
RMD requirements” on page 3.)

Read the fine print
QCDs offer valuable benefits, but it’s
important to understand their requirements
to avoid costly tax mistakes. In addition to
minimum age and maximum contribution
limits, the requirements include:
Traditional or Roth IRAs only. QCDs aren’t
available for inherited IRAs, IRAs that are
part of a Simplified Employee Pension (SEP)
plan or a Savings Incentive Match Plan for
Employees (SIMPLE), or other employerprovided retirement accounts. It may be
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Rollover satisfies RMD requirements
A benefit of charitable IRA rollovers is that they apply toward your required minimum distributions (RMDs)
for the year. To ensure that retirement funds don’t escape taxation, federal law generally requires you to
begin taking RMDs when you reach age 70½, with the first RMD due by April 1 of the following year.
Subsequent distributions are due by the end of each calendar year.
If you don’t need your IRA funds for living expenses, this requirement results in unnecessary income taxes.
Fortunately, if you’re otherwise charitably inclined, a qualified charitable distribution is automatically applied
toward your RMDs for the year. Keep in mind that, if your RMD is greater than the amount you roll over to
charity, you’ll need to withdraw the excess by the end of the year.

possible, however, to move funds from an employer
plan into an IRA (through a tax-free rollover) and
then use the IRA to make a QCD.

generally aren’t good candidates for QCDs, unless
distributions would otherwise be taxable (for example, because the account is less than five years old).

Eligible charities only. The donation must be
received by a public charity, a private operating
foundation or a “conduit” private foundation.
Donations to private nonoperating foundations,
supporting organizations and donor advised funds
aren’t eligible.

Fully deductible gifts only. To be a QCD, a donation must be “otherwise deductible.” In other
words, the gift would be fully deductible (without
regard to AGI limits) had you made it with non-IRA
assets. If you receive something of value from the
charity in exchange for your gift, it’s not a QCD.

QCDs offer valuable benefits,
but it’s important to understand
their requirements to avoid costly
tax mistakes.

Acknowledgment required. The charity that
receives the distribution must provide you with the
same type of written acknowledgment required to
substantiate other types of charitable donations.
Failure to obtain the acknowledgment will invalidate a QCD.

Weigh your options
Direct transfers only. The IRA must distribute the
funds directly to the charity. If it makes the check
out to you, it’s not a QCD, even if you endorse it
over to the charity.
Deferred taxable income only. A QCD must
consist of deferred taxable income — that is,
funds that otherwise would be taxable if distributed to you. It doesn’t include distributions that
are attributable to nondeductible contributions to
a traditional IRA or to otherwise tax-free distributions from a Roth IRA. For this reason, Roth IRAs

If you’re charitably inclined and have a significant
amount of deferred taxable income in an IRA, a
charitable rollover is worth a look. This technique
can be particularly valuable if you don’t itemize
deductions or if your AGI is high enough to reduce
the value of charitable deductions.
Before making a QCD, compare its benefits to
those of other charitable giving strategies. For
example, if you own highly appreciated securities,
donating them to charity may produce greater tax
savings than a QCD. ❚
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Postmortem planning
Add decanting provisions to a trust to increase trustee flexibility

An estate plan shouldn’t be a static
document — meaning you should continue
to revise and update it as needed in light
of major life changes or estate tax law
changes up until your death. Postmortem,
your trustee can have similar power to
adapt a trust to changing circumstances.
The technique is known as decanting a trust, and
it’s permitted in many states. This strategy allows
a trustee to use his or her distribution powers to
“pour” funds from one trust into another trust with
different terms.

Creating flexibility
Depending on the language of the trust and applicable state law, decanting may enable the trustee
to correct errors, take advantage of new tax laws,
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eliminate or add a beneficiary, extend the trust
term, modify the trust’s distribution standard, and
add spendthrift language to protect the trust assets
from creditors’ claims.
If you’re in the process of planning your estate,
consider including trust provisions that specifically
authorize your trustee to decant the trust. Even for
an existing irrevocable trust, however, your trustee
may be able to take advantage of decanting laws
to change its terms.

Factoring in state laws
Differences in state law complicate the decanting
process. In some states, decanting is authorized by
common law. But in recent years, more than a dozen
states have enacted decanting statutes. Several
other states are considering similar laws. A detailed

What is the trustee’s authority? When exploring decanting options, trustees should consider
which states offer them the greatest flexibility to
achieve their goals. Generally, decanting authority
is derived from a trustee’s power to make discretionary distributions. In other words, if the trustee
is empowered to distribute the trust’s funds among
the beneficiaries, he or she should also have the
power to distribute them to another trust. But state
decanting laws may restrict this power.

discussion of the various decanting laws is beyond
the scope of this article, but here are several issues
that you and your advisor should consider:
If your trust is in a state without a decanting law,
can you take advantage of another state’s law?
Generally, the answer is “yes,” but to avoid any
potential complaints by beneficiaries it’s a good
idea to move the trust to a state whose law specifically addresses this issue. In some cases, it’s simply
a matter of transferring the existing trust’s governing jurisdiction to the new state or arranging for it
to be administered in that state.
Will the trustee need court approval? Most states’
laws permit decanting without court approval. If
the trustee anticipates beneficiary objections, however, he or she may want to seek court approval
voluntarily.
Will the trustee need to notify beneficiaries or
obtain their consent? Decanting laws generally
don’t require beneficiaries to consent to a trust
decanting and several don’t even require that beneficiaries be notified. Where notice is required, the
specific requirements are all over the map: Some
laws require notice to current beneficiaries while
others also include contingent or remainder beneficiaries. Even if notice isn’t required, notifying
beneficiaries may help stave off potential disputes
down the road.

Some decanting laws, for example, require the
trustee to act in the best interests of certain beneficiaries or heirs or to meet certain standards of care.
Also, while decanting laws generally allow decanting
when the trustee has complete discretion over distributions of principal and income, their rules differ
for trustees whose powers are restricted.

If you’re in the process of planning
your estate, consider including
trust provisions that specifically
authorize your trustee to decant
the trust.
Some state laws prohibit decanting if distributions
are limited by an “ascertainable standard” — such
as a beneficiary’s health, education, maintenance
and support — but others don’t. Laws in several
states permit a trustee with ascertainable standard
authority to decant a trust even if there’s no current
need for a distribution. Decanting laws in other
states generally don’t address this issue.

Add proper provisions
to the trust document
Decanting a trust is a viable option for your trustee
after you’re gone. However, because of the complexities involved and varying state laws, work
with your estate planning advisor today to add the
proper provisions to the trust’s terms. Doing so will
make it easier for your trustee to decant the trust in
the future if he or she sees fit. ❚
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Don’t overlook tax apportionment
when planning your estate
If you expect your estate to have a significant
estate tax liability at your death, pay attention
to the tax apportionment clause in your will
or revocable trust. An apportionment clause
specifies how the estate tax burden will be
allocated among your beneficiaries. Omission
of this clause, or failure to word it carefully,
may result in unintended consequences.

Apportionment options
There are many ways to apportion estate taxes.
One option is to have all of the taxes paid out
of assets passing through your will. Beneficiaries
receiving assets outside your will — such as IRAs,
retirement plans or life insurance proceeds —
won’t bear any of the tax burden. Another option is
to allocate taxes among all beneficiaries,
including those who receive assets
outside your will. Yet another is to
provide for the tax to be paid
from your residuary estate —
that is, the portion of your
estate that remains after all
specific gifts or requests have
been made and all expenses
and liabilities have been paid.
There’s no one right way to
apportion estate taxes. But it’s
important to understand how an apportionment clause operates to ensure that
your wealth is distributed in the manner you intend.
Suppose, for example, that your will leaves real
estate valued at $5 million to your son, with your
residuary estate — consisting of $5 million in stock
and other liquid assets — passing to your daughter.
Your intent is to treat your children equally, but
your will’s apportionment clause provides for estate
taxes to be paid out of the residuary estate. Thus,
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the entire estate tax burden — including taxes
attributable to the real estate — will be borne by
your daughter.
One way to avoid this result is to apportion the
taxes to both your son and your daughter. But
that approach could cause problems for your son,
who may lack the funds to pay the tax without
selling the property. To avoid this situation while
treating your children equally, you might apportion
the taxes to your residuary estate but provide life
insurance to cover your daughter’s tax liability.

Omission of apportionment clause
What if your will doesn’t have an apportionment
clause? In that case, apportionment will be governed
by applicable state law (although federal law covers
certain situations). Most states have some
form of an “equitable apportionment”
scheme. Essentially, this approach
requires each beneficiary to pay
the estate tax generated by
the assets he or she receives.
Some states provide for equitable apportionment among all
beneficiaries while others limit
apportionment to assets that
pass through the will or to the
residuary estate.
Often, state apportionment laws
produce satisfactory results, but in some
cases they may be inconsistent with your wishes.
Consider this example:
Laura’s will provides for her $5 million residuary
estate, which is subject to estate tax, to be divided
equally between her daughter, Sara, and a charity.
It doesn’t contain an apportionment clause. Laura’s
estate takes a charitable deduction for the half that

goes to charity, so the estate tax liability is 40% of
$2.5 million, or $1 million. Under the state’s equitable apportionment statute, the entire amount is
allocated to Sara, whose inheritance generated the
tax liability. If Laura wants Sara to share the benefit
of the charitable deduction, she should include an
apportionment clause in her will that allocates a
portion of the tax liability to the charity.

Avoid surprises
If you ignore tax apportionment when planning
your estate, your wealth may not be distributed in
the manner you intend. To avoid unpleasant surprises for your beneficiaries, be sure to include an
apportionment clause that clearly spells out who
will bear the burden of estate taxes. ❚
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You’re setting up trusts in your home state
While it’s natural to set up trusts in the state where you live and where your estate planning advisor
practices, you may be losing out on significant benefits available in more “trust-friendly” states. For
example, some states:
■	
Don’t tax trust income,
■	
Authorize domestic asset protection trusts, which provide added protection against creditors’ claims,
■	
Permit silent trusts, under which beneficiaries need not be notified of their interests,
■	
Allow perpetual trusts, enabling grantors to establish “dynasty” trusts that benefit many generations
to come,
■	
Have directed trust statutes, which make it possible to appoint an advisor or committee to direct the
trustee with regard to certain matters, or
■	
Offer greater flexibility to draft trust provisions that delineate the trustee’s powers and duties.
To take advantage of these and other benefits, review your state’s trust laws and trust-related tax laws
and consider whether another state’s laws would be more favorable.
It’s also important to review both states’ rules for determining a
trust’s “residence” for tax and other purposes. Typically, states
make this determination based on factors such as the grantor’s
home state, the location of the trust’s assets, the state where the
trust is administered (that is, where the trustees reside or the
trust’s records are kept), or the states where the trust’s beneficiaries reside. Keep in mind that some states tax income derived
from in-state sources even if earned by an out-of-state trust.
To enjoy the advantages of a trust-friendly state, establish the
trust in that state and take steps to ensure that your choice of
residence is respected (such as naming a trustee in the state and
keeping the trust’s assets and records there). It may also be possible to move an existing trust from one state to another.
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The Florida Family Trust Company Act
Family trust companies (“FTCs”) have long served as an aggressive estate planning tool. FTCs began in
the United States in the mid-1800s with powerful industrial families. Recent changes in the law have
made FTCs an attractive tool to the modern family as a solution for the security and management of
multigenerational wealth.
The purpose of a family trust company (“FTC”) is to provide fiduciary services to family members. An
FTC is an entity that provides trust services similar to those provided by an individual or public trust
company, such as serving as a trustee of trusts held for the benefit of family members, while simultaneously
providing services similar to those provided by a family office, such as investment advisory services,
wealth management, and general administrative services.
Florida is now one of a few states which has enacted statutory schemes allowing for FTCs. The Florida
Family Trust Company Act (“the Act”) governs the formation and operation of an FTC in Florida.
Under the Act, a “family trust company” is defined as 1) a corporation or LLC; 2) that is exclusively owned
by family members; 3) that is organized or qualified to do business in Florida; and 4) that acts as a fiduciary
for family members. An FTC serves the specific family. As to non-family members, the FTC may only serve
as a fiduciary for up to thirty-five non-family members who are current or former employees. This is a unique
exception in Florida which allows an FTC family to provide and serve for loyal, long-term employees.
FTCs are often created when a family needs an independent trustee, but does not want to appoint an
unrelated individual or public trust company. The ideal situation involves a family with one or more closelyheld entities owned by trusts created for the benefit of family members. The FTC is an attractive tool
because it allows the ownership interests of the family entity to be managed by multiple family members
and key professional advisors under the protection of an entity without involving unrelated individuals or
public financial institutions.
FTCs provide various advantages. One of the major benefits of an FTC is family privacy for financial and
non-financial issues. Another advantage of an FTC is the entity structure serves as a liability shield for
decision-makers who would be personally liable if serving as a trustee in their individual capacity. In addition,
an FTC maintains trustee continuity upon a decision-maker’s death, resignation, or removal. The power to
have family members participate in the management of an FTC allows for fast and efficient decision-making.
This also promotes the growth of leadership and harmony within the family. An FTC is able to set its
own fiduciary fees and can be used to establish a resident trustee in a certain state, such as Florida, with
favorable trust law and no state income taxes.
FTCs also have some disadvantages. The main drawback is the cost to create and operate an FTC. An FTC
will often need a team of professional advisors such as attorneys, certified public accountants, and financial
professionals. Another disadvantage is the depth of expertise in an FTC may not be as extensive as that of
a public trust company because an FTC is limited to its team of professional advisors. Finally, the tax issues
involved in creating and operating an FTC are complex and unsettled.
FTCs are great vehicles to protect, foster, and manage family wealth and assets for countless generations.
They serve as a powerful tool in an aggressive estate plan. Accordingly, contact our office to speak with an
attorney who is familiar with the Florida Family Trust Company Act to determine whether an FTC should be
created to secure your family’s future.

